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fraud,1 and decisions are to be found which exemplify the
proper application of this rule, i.e. which have applied it to
proper appli
cases where the court was imposed upon by some fraudulent
trick discovered later.
Foreign     Thus in C^hsenbeinfo) Papelier:2
court im-	*""""""        \s
posed upon A French seller, in the course of a dispute in Pans with an English
by a trick buyer, produced a writ showing that he had begun an action to recover
the price of the goods. When remonstrated with, however, he burnt
the writ then and there and agreed to refer the dispute to arbitration in
London. He nevertheless proceeded with the action behind the buyer's
back and obtained judgment by default. The seller brought an action in
the Court of Queen's Bench upon this judgment, and the Court of
Chancery, when asked by the buyer to restrain the action, refused an
injunction as being unnecessary. It was unnecessary, because the above
facts, if proved, would afford a good defence to the common law action.
In Canada it has been held that a foreign judgment is re-
examinable if the plaintiff fraudulently misled the foreign court
into believing that he was subject to its jurisdiction.3
Foreign Again, a foreign judgment has been held to be examinable
where it was vitiated in the original proceedings, not by the
fraud of one or both of the parties, as in the above case, but by
the foreign court itself. This cannot be a matter of frequent
occurrence, but it was proved to exist in Price v. Dewhurstf
where the foreign judgment, which concerned the distribution
of property, was delivered by persons who were themselves
interested in the subject-matter of the suit.
So far, then, the decisions show no tendency to allow an
abnormal effect to fraud when alleged as a reason for defeating
a foreign judgment. There is no hint of breaking in upon the
rule that such a judgment cannot be impeached on the merits.5
In fact, it is admitted in the latest decision on the matter that
'precisely the same tests apply whether the judgment sought to
be set aside is a foreign judgment or an English judgment*,6
Moreover, it has been decided that, in an action brought in
this country upon a foreign judgment, a commission to exa-
mine witnesses in the foreign country in aid of the defence to
1 e.g. Vadatav. Lawes (1890), 25 Q.BJD. 310, 316, Lindley LJ,; Qchsenbein
v. Papelier (1873), L.R. 8 CL App. 695,700, Mellish LJ.
* (1873), L.R, 8 Ch. App. 695.
3	Biggar v, Bigger* [1930] 2 D.L.R. 940; cited Read, Foreign Judgments,
p. 274.
4	(1837), 8 Sim. 279.	« Supra, pp. 661 ct seqq.
6 Sya/v. Heyward, [1948] 2 K.B. 443, 447.

